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STATEMENT OF QUESTION PRESENTED 


In a criminal case where the jury, after beginning their 
deliberations, reports that the amount of evidence presented 
was not sufficient to bring about a verdict, and that the jury 
is divided in their vote, was it not error for the trial court 
to discharge the jury without re-instructing them on the Govern- 
ment's burden of proof of guilt beyond a reasonable doubt? 

And, when the trial court fails to give such instructions, 
but instead discharges the jury, is not such termination of 
the trial done for legally insufficient reason which would 
entitle the accused to a judgment of acquittal? 

And, under the above circumstances, is not the retrial of 
the accused in violation of the double jeopard clause of the 
Fifth Amendment of the United States Constitution? 

Did the failure of appellant's attorney to follow appel- 
lant*s request to attempt to elicit certain information at 


trial constitute inadequate assistance of counsel? 
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BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


This appeal is from a judgment of the United States District 
Court for the District of Columbia, entered March 26, 1965. 
(Order of Adjudication Commitment). The petition to proceed with 
the appeal without prepayment of costs was granted on April 7, 
1965 (Order to Appeal Without Prepayment of Costs). Notice of 
Appeal was filed on April 8, 1965 (Notice of Appeal). The juris- 
diction of the United States District Court was invoked under 
Sec. 22-2901 of the District of Columbia Code (Indictment). 
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STATEMENT OF THE CASE 

In an indictment filed in the United States District Court 
for the District of Columbia, on November 16, 1964, Appellant 
was charged with violation of Sec. 22-2901, D.C. Code 1961 Ed., 
to wit, taking the sum of $5,600 by force and violence from one 
Raymond Warrenner of the Blue Line Sightseeing Co., Inc. 
(Indictment). 

Appellant was tried twice under the aforementioned indict- 
ment. At the conclusion of the first trial, on January 8, 1965, 
a mistrial was declared because the jury could not agree on a 
verdict (District Court Docket Entry). Im this respect, the 
jurors, after they retired to deliberate, sent a note to the 
Court, which stated: 

“Your Honor: 

The jury in this are not able to 
reach an unanimous decision. At this time 
we are deadlocked on the lack of evidence 
in this case. We feel that more conclusive 
Se is needed to bring about a 


Charles J. Dungee 
Foreman 


7 - Guilty 
& - Not Guilty 
L = Undecided” 
The trial court then declared a mistrial and dismissed the 


jury without further instructions and without consent of appel- 


lant’s counsel (Reporter's transcript of proceedings held on 
Jan. 8, 1965, filed on Sept. 24, 1965). Following the mistrial, 
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appellant's attorney, on February 2, 1965, filed a Motion for a 
Judgment of Acquittal, wherein he clained that a judgnent of 
Acquittal should be entered because the Government failed to prove 
defendant guilty beyond a reasonable doubt. The notion was denied 
on the same date (Motion for Judgment of Acquittal). 

Appellant was tried again on February 16, 1965 (District 
Court Criminal Docket Entries) and was found guilty as indicted. 
(Adjudication of Conviction and Commitment). On March 26, 1965, 
appellant was sentenced to serve a term of 5 to 15 years of 
imprisonment (Judgment and Commitment Order). This Court then 
appointed present counsel to represent appellant on appeal. 

This counsel filed a motion to remand the case to the United 
States District Court for the District of Columbia for further 
hearing (Motion to Remand). The motion was made pursuant to 

28 U.S.C. 2106. The purpose of the requested remand oe to pre- 
sent evidence which appellant believed demonstrated that he had 
had inadequate assistance of counsel at the second trial and was 
therefore entitled to a new trial pursuant to 28 U.S.C. 2255. In 
his motion to remand, appellant alleged that he instructed his 
counsel to elicit information which woul¢e tend to discredit the 
character of Raymond Warrenner, a principal Government witness, ° 
The Government opposed the motion for a remand, stating that it 
was not necessary in that the point could be raised on appeal 
(Opposition to Motion to Remand). On September 8, 1965, this © 
Court denied the motion to remand without prejudice to the re- 
newal of said motion in the briefs and during oral argument. 
(Order of this Court dated September 8, 1965). | 
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STATUTES INVOLVED 


Sec. 22-2901, D.C. Code, 1961 Ed. 
"Robbery. 


28 U.S.C. 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putfing in fear, shall take 
from the person or immediate actual possession 
of another anything of value, is guilty of rob- 
bery, and any person convicted thereof shall 
suffer imprisonment for not less than six months 
nor more than fifteen years." 


2106 


“The Supreme Court or any other court of appellate 
jurisdiction may affirm, modify, vacate, set aside 
or reverse any judgment, decree or order, or re- 
quire such further proceedings to be had as may be 
just under the circumstances." 


2255 


"If the Court finds that the judgment wes rendered 
without jurisdiction, or that the sentence imposed 
was not authorized by law or otherwise open to col- 
lateral attack, or that there has been such a denial 
or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to 
collateral attack, the Court shall vacate and set 
aside and shall discharge the prisoner or resentence 
him or grant a new trial or correct the sentence as 
may appear appropriate." 


Fifth Amendment To The Constitution Of The United States. 


"enor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb," 
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STATEMENT OF POINTS 


Appellant is entitled to a judgment of acquittal by virtue of 
the Fifth Amendment to the United States Constitution, which pro- 
hibits a person from twice being put in jeopardy for the same 


offense. 


Appellant alternately is entitled to a new trial because of 


ineffictive assistance of counsel. 


SUMMARY OF THE ARGUMENT 

When the jury at the first trial announced that they would 
not agree because of the lack of conclusive evidence, the trial 
court should have given them a supplemental instruction on the 
Government's burden of proof. The trial court's failure to give 
such an instruction, and his dismissal of the jury without appel- 
lant's consent, was error that entitled appellant to an acquittal. 
And, under such circumstances appellant's second trial was viola- 
tive of the Fifth Amendment of the United States Constitution. 

The failure of appellant's attorney to follow appellant's 
request at the second trial, to elicit certain information, 


amounted to inadequate assistance of counsel. 
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The Government must prove beyond a reasonable doubt each 
element of the offense charged. Commmist Party of the United 
States v- United States, 118 US App D.C. 61 331 F2a 807, 814 
(1963). Evidence creating a mere probability of guilt is not 
sufficient to support 2 conviction. Moore v- United States, 271 
F2a 564 {10th Cir. 1959). In the first trial of this case, the 
jury's statement that “more conclusive evidence is needed," in- 
dicated their belief that not enough evidence was presented to 
warrant a finding that the Government had proved the defendant's 
guilt beyond a reasonable doubt. It is appellant's contention 
that after receipt of this message, the trial court, on its own 
yolition, should have, by further instruction, reminded the jury 
of what the Government's burden of proof was and what their ver- 


dict must be if the Government did not sustain that burden of 


proof. The jury’s note was a fact thet clearly indicated that 


they cid not fully comprehend the lower court's instruction of 
that point. Under the circumstances, it was the function of that 
court to reiterate the instruction. The trial court's failure to 
do so constituted prejudicial error. 

It is clear that after e jury retires to deliberate, the 
presiding judge has power to recall them and give further instruc- 
tions on the law. Shea v- United States, 260 Fed 807 (9th Cir 
1919). Harris v. United States 243 F2d 74 (5th Cir 1957). United 
States v. Tolub, 309 F2d_ 286 (2nd Cir 1962). Thus, it was not 


error for the trial court to respond, after the jury commenced. 


their deliberations, to the jury's query as to the sentence that 
could be imposed upon the defendant. Mallory v- United States, 
98 U.S. App. D.C. 406, 236 F2d 701(1956), reversed on other ground. 
354 U.S. 449. In Maynard v- United States, % U.S. pp. D. Co 
347, 215 F2d 336(1954), the trial court properly responded to a 
jury inquiry, “Is possession of numbers naterial prima facie 
evidence of operating a lottery?" by reading a portion of the 
statute which provides that possession of the matericl is prina 
facie proof of the offense. Also, in the recent case of Jenkins 

. United States, The Supreme Court of the United States, App. 
No. 761, decided April 5, 1965, U.S. __, the 
United States Supreme Court held that an Bllen-type charge given 
to the jury after they retired to deliberate was excessive and: 
warrented the granting of a new trial. However ; ons courte did 
not forbic the giving of supplementary instructions to the jury 
for the purpose of having them agree on a verdict. : 

In fairness it must be stated that counsel for appellant did ~ 

not request the trial court to further instruct the jury as sug- 
gested above. However, it seems plain that in consideration of 


the jury's note the judge should have done so and that it: was 
plain error for the court not to do so. Federal Rule of Criminal 


Procedure, 52(b). 
Appellant contends that as a result of the above-nentioned 
error and the discharge of the jury without his consent, that he 


was subjected to double jeopardy in violation of the p provisions 
of the Fifth Amendment to the Constitution of the United States. 
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The Fifth Amendment's prohibition is not against being twice 
punished, but against being twice put in jeopardy; and the ac- 
cused, whether convicted or acquitted, is equally put in jeopardy 
at the first trial. United States v. Ball, 163 U.S. 662, 669. 
The Supreme Court has held that an accused is placed in jeoparcy 
at the commencement of a trial. And, if a jury is discharged for 
a legelly insufficient reason, before a verdict is reached, and 
without the accused’s consent, the @ischarge is equivalent to an 
acquittal. Green v- United States, 355, U-S. 184. 

Here, the trial court was not justified in discharging the 
jury without reiterating, and perhaps attempting to clarify, its 
instructions concerning reasonable doubt and burden of proof. 
Because the Government did not do that, the discharge of the jury 


was tantanount to an acquittal. The Government should not have 


been afforded a seconc opportunity to convict appellant. There-- 


fore, the second prosecution violated appellant's constitutional 
rights not to be twice placed in jeopardy. 

& trial judge may not act ina purely mechanical fashion. 
He may not refuse to act where the exigencies of the case require 
him to do so, even though his act would benefit only one party. 
It is incumbent upon him to react to each situation in such a 
mamner as to bring about 2 trial that conforms to establishcd 
principles of law and justice. Therefore, appellant contends 
that the trial court's failure to respond to the jury's note by 
supplemental instructions, the dismissal of the jury without | 
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appellant's consent and for an insufficient reason, as error that 
entitled him to a judgment of acquittal. Therefore, appellant's 
second trial was in contravention of the double jeopardy provision 
of the Fifth Amendment to the United States Constitution. &p- 
pellant contends that if this Court does not find him entitled 
to a judgment of econicted for the reasons expressed | above, then 
he should be granted a new trial because of the ineffective as- 
sistance of his counsel in the second trial. 

As shown by the sworn motion to remand the case to the 
District Court for further hearing, filed herein, the appellant 
requested his trial attorney to call a Mr. Poff, who’ would testify 
to the effect that the principal complaining witness, Mr. Warren- 
ner, had attempted to induce Mr. Poff to feign a robbery of Mr. 
Warrenner's store. The motion also shows that appellant requested 
his trial attorney to attempt to elicit information for the prin- 


cipal complaining witness, which would tend to discredit that - 


witness’ testimony. The information that appellant wished to 

elicit is fully set forth in his sworn motion. As shown by the 
said motion, trial counsel did not attempt to bring aut any of 
the requested information and as a result appellant contends he 
is entitled to a new trial in accordance with 28 U.S.C.A- 2255- 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment of conviction should be reversed and a judgment 
of acquittal entered or a new trial granted. 


M. Michael Cramer 


H. Thomas Sisk’ 
510 McLachlen Bank Bldg. 
Washington, D.C. 


Court-appointed Attorneys 
for appellant | 
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QUESTION PRESENTED 


Some three hours after receiving the case, a first jury 
reported that it was deadlocked and made an unsolicited 
disclosure of its numerical division. The judge then de- 
clared a mistrial, defense counsel making no objection. 
The question is whether the appellant’s retrial is violative 
of the double jeopardy clause of the Fifth Amendment. 
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A. The first judge properly declared a mistrial when 
the jury stated that it was deadlocked and disclosed 
its numerical division. Hence retrial does not vio- 
late the Constitution 


Since counsel did not object to the mistrial when 
declared, and since appellant went to trial again 
without pleading former jeopardy, the point has 
been twice waived -—.....- 


Conclusion ........--- See eee eencaner eevee 


TABLE OF CASES 


Downum. v. United States, 372 U.S. 734 (1963) 
Dreyer v. [Uinois, 187 U.S. 71 (1902) 
Jenkins v. United States, 380 U.S. 445 (1965) 
Keerl v. Montana, 218 U.S. 135 (1909) -- 
Logan v. United States, 144 US. 268 (1892) -.- 
*Scott v. United States, 91 U.S. App. D.C. 282, 202 F. 2d 
$54 (1952), cert. denied, 344 U.S. 879 
*United States v. Perez, 9 Wheat. 579 (1824) 
“Williams v. United States, —— U.S. App. D.C. ——, 388 
F.2d 580 (1964) -.....----..------ Sasa 


*Cases chiefly relied upon are marked by asterisks. 


a 2A Pe ahe 


+ 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,308 


STANLEY H. MULLIN, JR., APPELLANT 


v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


After a jury trial in the District Court (McGarraghy, 
J.) appellant was found guilty of robbery and was sen- 
tenced to five to fifteen years imprisonment. The instant 
appeal is concerned with the question whether this, appel- 
lant’s second trial on the charge, violated the double 
jeopardy clause of the Constitution. The facts relevant 
to the appeal may be summarized as follows: 


The first trial began on January 7, 1965 before Judge 
Schweinhaut and a jury. On the second day of trial, 
after the jury had retired to deliberate, a mistrial was 


(1) 


2 


declared by the judge, appellant noting no objection. The 
jary had retired at 12:43 p.m. and a lunch was ordered 
(see Supp. Tr. and docket entries). At $:50 p.m. court 
was reconvened, Judge Schweinhaut putting on the record 
the following note which he had received from the jury: 


“Your Honor, the jury in this are not able to reach 
@ unanimous decision. At this time we are dead- 
locked on the lack of evidence in this case. We feel 
that more conclusive evidence is needed to bring 
about a full vote. 


Charles J. Dungee, Foreman. 
Seven—Guilty 
Four—Not Guilty 
One—Undecided” 


The jury then returned to the courtroom and the judge 
declared a mistrial, stating: 


i 


BEREEE 
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some further instructions, but he can’t if you tell 
him how you stand. So don’t do that in the future. 

“Go upstairs now, and they will tell you what time 
to come in on Monday. 

“That will be all for now. 

“Do not discuss this case with any other jurors.” 


thing and the 

Five days later, Janua’ 
filed a “Motion for Judgement of Acquittal”, 
the note from the Foreman meant that the 
had failed to prove its case and 
should enter a judgment of acquittal. This motion was 
denied on February 2, 1965. 

The retrial (the trial at bar) began on February 16, 
1965, with appellant represented by the same counsel. 
The record shows no double jeopardy objection at this or 
any other time. 


CONSTITUTIONAL PROVISION INVOLVED 


The Fifth Amendment in pertinent part provides as 
follows: 


“No person shall * * * be subject for the same 
offence to be twice put in jeopardy of life or limb; 


oe * 4 


SUMMARY OF ARGUMENT 


agree. 
In any event the claimed prior jeopardy has been 
waived in two ways: first by counsel’s silence at the time 
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of the mistrial, and second by the failure to raise the 
question until after retrial. 


ARGUMENT 


The instant trial did not violate the double jeopardy 
clause of the Fifth Amendment 


A. The first judge properly declared a mistrial when 
the jury stated that it was deadlocked and disclosed 
its numerical division. Hence retrial does not violate 
the Constitution. 

Ever since United States v. Perez, 9 Wheat. 579 (1824) 
it has been settled that a defendant, consistently with 
the Constitution, may be retried following discharge of a 
jury unable to agree. The Supreme Court has referred 
to this situation as the “classic case” of permissible re- 
trial (Downum v. United States, 372 U.S. 734, 786 
(1963) ), and this Court has observed: “Indeed a mistrial 
is as much a part of the jury system as a unanimous 
verdict.” Williams v. United States, —— U.S. App. D.C. 
——., 388 F.2d 530, 533 (1964). In the instant case the 
record reflects that the jury was discharged for precisely 
this traditional reason; as Judge Schweinhaut said at the 
time, “* * * I have your note saying you are unable to 
agree, and I will therefore discharge you from further 
consideration of this case.” In net effect, then, the case 
at bar is but one of many “classic” instances of retrial 
following discharge of a deadlocked jury. 

The decision as to when to discharge a jury for this 
reason rests in the discretion of the trial judge. Perez, 
supra; Logan v. United States, 144 U.S. 268, 297-298 
(1892) (“a question to be finally decided by the pre- 
siding judge”); Dreyer v. Illinois, 187 U.S. 71, 85-86 
(1902); Keerl v. Montana, 213 U.S. 185 (1909). Here 
although the jury had the case for only about three hours 
(including lunch time) still the trial was short and the 
issue simple. There were only three witnesses including 
appellant himself; the transcript of testimony ran to only 
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66 pages. Moreover, the jury had, of its own motion, 
disclosed its numerical standing. Hence the judge could 
well feel that any further instructions on his part would 
be regarded as coercive and produce an appellate reversal 
in the event of conviction. Williams, supra. Thus the 
judge was confronted with a situation—in no way at- 
tributable to the government—wherein he could either 
send the jury back with no instruction at all or terminate 
the proceedings.? Since the jury was having great diffi- 
culty with a short and simple case, since the foreman de- 
scribed the jurors as “deadlocked”, and since it was ap- 
parent that the division was substantial, the court could 
well conclude—particularly where no instruction could be 
given—that little would be accomplished by prolonging 
the proceedings. Significantly defense counsel agreed with 
him at the time, for there was no objection to the dis- 
charge of the jury. Under these circumstances, the court’s 
traditional discretion to discharge a “hung” jury, if re- 
viewable, was not abused here. 


B. Since counsel did not object to the mistrial when 
declared, and since appellant went to trial again 
without pleading former jeopardy, the point has been 
twice waived. 


As noted, defense counsel said nothing at the time the 
first jury was discharged for failure to agree. Under the 
rule of Scott v. United States, 91 U.S. App. D.C. 282, 202 


1 Had this happened, of course, the appellant could be retried. 
Jenkins v. United States, $80 U.S. 445 (1965). 


2 Appellant argues for the first time on appeal that the court 
should have again reminded the jurors of the Government’s burden 
and the duty to acquit in the event of failure to sustain that burden. 
In our view there is no more call for this reverse “dynamite” in- 
struction than there is for the “dynamite” instruction itself. Par- 
ticularly is this so where, as here, the numerical division has been 
disclosed. The instruction argued for might well have had the ef- 
fect of coercing the majority (the seven for conviction) into agree- 
ing with four or five who felt there was a lack of evidence. A 
coerced verdict of acquittal is no more compatible with the ends 
of justice than is a coerced verdict of guilty. 
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(1952), cert. denied, 344 U.S. 879, a defendant 
not make timely objection to a mistrial has no 
jeopardy upon retrial. What this Court said 
is equally applicable to the situation at bar: 

absence of the jury the trial court announced 


5 Pat 
nl 


fr 
f 


bi 


to his chambers, counsel dictated a statement 
no objection. He must have 
oe for his objection to be 

had dispersed. He had ample 
dispersed. If he had 2 protest 
have made it while court and 


SEAES 
ean 


counsel] were waiting 
return 


Indeed the instant case, where no objection was ever 
made, is even stronger than Scott; where, as shown in the 
opinion, there was no objection shortly after the jury had 
dispersed. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed.” 


JouN C. CONLIFF, JE., 
United States Attorney. 


FRANK Q. NEBEKER, 
Hanoi H. Trrvs, JR., 
JEROME NELSON, 

Assistant United States Attorneys- 
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